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ABSTRACT 

^During the 1970s, courts repeatedly overruled icts of 
administrative/censorshAp of high school pi>blicationsr even when the 
publication in question included "earthy" language or attacks on ^ 
school officials. The trend toward expanding students* First 
Amendment rights began in 1969 with the "tinker'* tuling, which / 
reaffirmed the right of three students to wear black armbands to/ 
class as a protest against the Vietnam war. At the high school levelr 
12 court decisions. overturned censorship or discipline of student 
journalists by acLministratbrs in the 1970s. But a tr^nd toward 
conservatism is emerging as language and subject matter that would 
have been tolerated by administrators only a few years ago are being 
censored in the 1980s# Beginning in 1977 with a ruling in favor of a 
school administration's' act of prior restraint, in refusingp' to allow ^ 
students to distribute a questionnaire concerning sexual atftitudes on 
the grounds that the censored questionnaire "might" upset /^^tudents,^ 
students lost a series of important court decisions that /Surely would^ 
have been won a few years earlier. School officials >who censor 
student publications still risk a reversal in. court, but more and 
more judges may be willing to overlook th^ "tinker" ruj^g and defer 
to school, of ficials* predictions of disruptioJi. (HTHI V 
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INTRODUCTION 

For more thail a decade, the nation's appellate courts have 
been expanding the First Amendment rights of students who attend 
public schools. Be9inn;Lng with the landmark Tinker Community 
S ffhopJ- District ^ ruling of the Supreme Court in 1^69, there h^ 
been a consistent trend toward ever greater Constitutional 
protections foi; student journalists. ' 

^During the 1970s, courts repeatedly overruled acts of 
administrative censorship, even when^ the publication in question 
included ear^thy language or vitriolic attacks on school 

officials. In the process, federaj. courts imposed strict 

■ •< 

procedural safeguards on administrators who would pre-c^nsor even 
"underground" publication^. ^Although fudges often ^said that, in 
principle, student journalists did notrhave the same degree of 
Constitutional protection as their adult counterparts, even the 
moBt cautious and conservative judges were rarely^aole to uphold 

c ' - / ^ 

■ ". \ \ 

the acts of cer^sorship that were challenged in their courtrooms. 

However, the 198(^&^^are a new era, and a^more conserVa;tiye 
political climerte is swei&pir^g the country. Today's students have 
abandoned the mood of liberal activifinn that was- so prevalent * in^ 

• ; ■ . . - . _ • 

the late 1960s and early 1970s. Moreover, the new. climate is as 

apparent in many of th'e nation's courtrq^ms ^as it is on campus^. 

^ ^' : . , • * . ■ I . 

As often happens in times of social change, the courts are 

beginning -to' reflect the new spirit by reinterpreting the law. 

In the last"" two years, judges have^fihown an increasing tendency 

to uphold censorship actions by school officials — s^s that would 

surely have been held unconstitutional a de<;^de ago. 



At this pointr^ysome courts are afford^g school afficials 
broad discretion ^ censorship matters. If\ school principal 
censors a publication on the ground that it-iqig^ cause a campus 



fJisruption or endanger students' health and- welj^re, the courfce 
are increasingly loathe to second-gueffs hi^s decision. This new 
trend^-an abrupt shift from the sanctif ication of students' Fiifst 
'Amendm4nt rights that was so evident only a few ye^s ago--is 
alarming to civil libertarians, but it may be an inevi^|rl51^e« 
change. . In th^ nation's courtrooms as on the nation's high 
school campuses, an era seems to be nearing its end. 

In tracing this new trend away ^rom freedpm of the student 
press, it is first necessajp^ fco summarize the judicial 
pronouncements that extended Constitutional protection to student 
journalists. 



' ^ ' * THE TINKER DECISION 

In many areas of media law, the basic principles can be 
traced to a landmark Supreme Court decision, and student press 
freedom is one of those areas. In 1969, the Supreme Courts 
decided TinKcc Yjl Ii££ HiLilLfifi Independent £fiinjnilILi±X School - 
District;, often called the "black armbands Qase". The case arose 
when John and Mary Beth Tinker, aged 15 and 13, and a 16-year-old 
friend were suspended for wearing black armbands at school as a 
symbolic protest against the Vietnam war. The Dies Moines schopr 
principals .had heard of the pending protest and hurriedly adopted 
a rule against wearing arlnbands on campus*, 

The suspension was challenged on First Amendment grounds. 



Two lower courts upheld the scho^ol officials' action, but the 
Supreme Court reversed/ declaring that the\ studeritsV conduct was 
symbolic speech, protected by th)^ First Ajnendroent.' Tbe, court 

said: * • - . ^ ^ • ^ . 

* ' * I . * ■ 

"Fijfst Amendment fights, applied in €he light of the spe-^ 
cial characteristics Qf the school environment, ace 
available to teachers dnd students. It Can hardly be 
argued that either students or teachers shed their 
constitutional rights to freedom of spe^ch^or .expression 
at the' schoolhouse gatfe."^ ^ * 

The court noted that the three students did nothing to 



disrupt the educational process and\ added: "In ou^ sysjl^em, 

state-operated schools may not>e enclaves of totalitarianism. 

^; ' ^ ' ' . 

§chool officials do not possess absolute author ity ^ver . their 

students." \ ^ ' ^ ^ . 

However, the court did make it cleai;^ that the fights of 

students are not "co-extensive"- with the rights* of adults of* 

campus., The^^court said freedom could be suppress^ ^j|^n its 

exercise "would matetially and substantially interfere with the 

requirements of appropriate discipline ih the^operation of the 

school. ''^ This ;LangiBage seemed of relatively little impor tan^CT*^ 

for a time, but in recent years school officiait^ have seized upon ^ 

it, forecasting campus disruptions as i way to justify their acts ^ 

of administrative censorship. . ^ , ^ 

• ^ • ' , ' • 

_ • THE/f>0ST-HliK5B TRADITION OF* FREEDOM > , 

* / 

The y jnker decision had nothjing to db with ' student press 
freedom — at least not directly. But indice^tly., it had a great 
deal to do. with it. In . the yeaifs following Tinker p fed^eral 
appellate courts all' over' America, recognized that student 



publishing effortjs at public schools were protected by the First 
Aiaendment. Very qui^^kly; fc^deral courts applied the Timker 
precedent to^both high school and college-level jouryjalists, and 
by Ilaj3 .the Supreme Court l)ad specil^ically af'firihed its 
appliicatiah to an underground newspaper editor at the college 
leVel.3 Lower federaL'COurts/ ineanwn%tle, were applying the 
Tinker rule to both of f icic^l and ul)derground high s'chool and 
college publications. The college, ca^^es are important, -but 
b^ond the scope ofr this paper. Inj any event, the courts 



extended ej^epntialiy the same con|^itutii;tn^ protection to 
stydent editors at b^Jth levels/^lthough in the late 197ps, 
judges began^to h^dge when confronted with y6unger high school 
studentftf^r a t^epd that wi:^l be discussed liter. 

At fihe high school level, no fewer /t^Jan 12 federal appellate 
court decisions in the 1970s overturned | censorship or discipline 
of/student journalists by ad^biTstrators. • Ii> almost all of theser 
cases, administrators attempted to engage in prior restra.int/, 
often pointing to prof anity\^or, language ^h^y-<;onsidered obscene 
as their* justification. But the courts repeatedly told school ' 
dfficials that nei^ther profanity nor four7letter-words constitute 
obscenity, and that something more'must be show^ "to justify* prior 
cens^r^bip. / * , r 

• y ' \ \ ^ 

In\deciding these cases, the federal courts often focUsed on 
school procedures for reviewing '^tudent publications. The courts 
generally held that prio^ restraint is pe?missible on a sch^l 
campus v#«en it wouldn't be in the commiyiity at la^e, but ho 
justify .censorship administrators mustg^bear a heavy burden pf 
prqof an^provide s^fcudents with many procedural safeguaj:^ — 

ERICA y ' ■ ' . t . . V ^ 



things school off icialfi failed to do in virtually all of the 
cases that were litigated through inbst of the ^970s. V 

However, the leading precedent in oqie federal appellate ^ 
circuit (the seyentll circuit, covering liyindis, Wisconsin and ' 
Indiana) seemingly banned ptior restraint of school^ pvplications"^ 
Under aJl circumstances except when pri^or restraint of a V 



cam in 



7 

ercial newspaper \jould also be constitutional (i.e. ^Imost 
never). In ZjuLLgiLliD^ ^ B^^xd of Education^, the federal\ourt 
overruled the suspension of ^two'^students who distributed a paper 
I called llLfi iLaamlfi Zifla* The court said Tinker did not permit 
^ ^school officials to merely predict a disruption and us6 that as 

an excuse to engage in censorship: 

* ■ - . ■ \ ■ ■ ' • - 

TinKec in no way suggests that students may be ^ 

required to announce, their intentions of engaging in 

certain conduct beforehand so school authorities may 

decide whether to prohibit the conduct. Such a copcept 

of prior restraint is even more offensive when applied 

t6 the IbAg-prbtected area of publication^^^ . . 

In so ruling, the Fujishlm:a de^^on. took issue With E:^sner 

\^ ^taiDfAXd B^iaxd JOl Educ^tlon ^, ai> earlier ru'ling of another 

i feiHral appellate court that said prior restraint would be 

^ Acceptable if certai^h procedural safeguards ^ere^ ^provided, Th^e 

Fuiishima court Eaid: , 

'We believe that the court erred in^ Eisner in inter- 
preting Tinker 
— long a const^ 



preting TinKer tfl^ilow prior iyestraint of. publication* 
:rtutionally prohibited power — as a tool of 



.school officials in "forecasting" substantial difiruptibrt 
\^ df school activities'."' ) ' i"' ' ^ 

Nevertheless, during/the Y97j0s most federal courts took th^. 

Eisner view rather 'than Ntl'e Fu/ishi ma view^ ruling that prior 

res^traint , is permissible i|*^r%>|ie re ar,e sufficient t)rocedural ( 

.safeguards. But, as it turned out,- the courts allnost never found 

• . V . ' . * V 5 • 

erIc • ' . .5 . /^ i ' 



adequate procedural safeguards — 'until recently* 

Even in ^the Eisner ca^^, the, court overturned 4 Connecticut 
8c)lool syi^tei^'s censorship procedures because they did not 
provide for a quick adininist:rati\^<^ review or specify to whoijn and 
how literature gould be submitted for prior review. Still, under 
the Eisner precedent, handed down by the second federal appellate 
circuit (which ^siPcPUdes New York, Vermont and (Connecticut), 
students probably still have le^s freedom from prior censorship 
than they do in some other appellate cirt:uit6. As will be noted 
shortly, the second circuit has been a leader in restricting 
student pres^ freedom in recent years. (Each federal appellate 
court'^ets precedents that are binding in its region^ut not 
elsewhere, although federal courts often choQse to follow non- 
local precedences.) 

Elsewhere around the country, fetSeral appellate coux^ts have 

seventh federal appellate circuits on issue^ ^of student freedom, 
Until recently, courts in the fourth and fifth circuits (covering 
the southern states) almost always reversed school officials* 
efforts to censor publ^ications or discipline editors, while 
emphasizing that they j^ere not flatly jjxohibiting prior 
censorship of school publications. Fourth and fifth circuit 
^ cases that so held include: Nitzberg v> ParkSf ^ Baugh man v, 

f reigniDiLtiLiL^ OuartermAD 2U Byrdr^ iiaiDJ2iJi£ Fairfax bounty 
School Board>^^ and shanley }u Northeaal^ Independent school 
District, .1 . 

Iti a number of these cases, the^ouroB said prior restraint 



I^nerally ^llen somewhere between the stance of ^he second and 



ERIC , ' ) 



would be cdnstitutionally permissible under something like the 

J • ' ■ 

procedural safeguards requited for motion picture censorship in 

*^ 

the fLLfi£dJDJU3 h^L^LlASk^ decision of the U.S. Supreme Court,^^ 
.Thus, the Baughman decision emphasized the need for prompt review 
of any decision £^::(ee n s-o r , with clearly drawn guideline's 



jny decision 
ribing \he kin 



describing ^he kind of/material that could be ce^^sored• In the 
BaAiqhman case, the court overturned, a school policy that allowed 
prior restraint when material wa46 libelous or obscene. The court 
s^id these werfe terms of art and iffiich too vague to be applied by 
stu^nts'and principals in censorship cases* Furthermore, sinca 
the l!fiM XiLcJi Xiin££ Su^livanJ-^ and fi£JLti ^ JS£l£l»^^ decisions 
/ of the^upreme Court, much that might deem to be libelous is 
privileged, the court pointed out. 

The MitZbecg case echoed the ruling in Baugh mat^p but also 
said that when school officials want^to justify prior censorship 
by forecasting ddsrlSptions, they must have clearly dtawn criteria 
that may be Aised in predicting that a publi-cation will cause such 
a disruptijm, • " 

• The seventh federal appellate circuit, which decided the 
Fujishima c#se, has also decided two other student press freedom 



IndianapQlis fi^axd Ol QshSiOl CommisaionprH .J-7 ^Yie U.S. Supreme 
Court agreed to^^eview Jacobs but then- set i t, aside as moot, 
becaus-e the stude'nts had all graduated. However, Jacobs w^s an 
especially notable case becaus^the appellate court emphasized 
that the .use ."of earthy ^language doesn't majce a publication 
legally obscene. In so ruling, the coul^t cited tilie Supreme 
Court's £flEiBhl8 hoidih"^ that mere four (or twelve) Idtter words 



lo 



1 



do not constitute obscenity, » 

Perhaps the h^gh water mark for student press freedom came 
in the 1977 case of fiajDktJlfl }U Fairfax, That decision is 
"teignif ic^nt because it arose, from a fact situation that must be 
repeated hundreds of times every jjear' somewhere in America: the 
edito-rs of an official campus newspaper^ faced censorship because 
what they wrote was consider\^d top sensitive' and controversial 



for high i^hool students. Gina Gambino^and her staff wiaffted to 
publish an Article on contraceptive methods in the student; paper 
at a high school in Virginia. It was headlined, ^"Sexually Active 
Students Pail to Ui^e Contraceptives." The principal reviewed 
and decided to censoT certain parts of the article, conteqdinq 
that sex educjbion instruction w|^ prohibited at the s'chqol. 
Therefore, the student paper shoii^P^'t do something the teai:hers 
were forbidden to do ^in class, the principal contended. 

A federal district courjt overruled the school's cehsorshit), 
brushing aside the argument thafe the public *forum doctrine 
^shouldn't apply because the paper was part of the school 
curriculum, produced^ by a class. Despite its status, *'^he paper 
was still protected by the Fi^rst Am^ndroent^ the judge ruled. The 
fourth circuit ^^^^rt of Appeals affirmed that decision. 

Thus, by 1977, federal courts in many areas had recognised 

\ ^ ' ^ 

the First Amendment rights of student editors at public schools. 

Students had been allowed to distribute literature on campus that 

contained personal attacks on administrators, four-Jetter words, 

provocative cartoons^^^apd^ assortj^ othej: forms of dissent. In a 

single decade, the^revailing vieW^of students' rights had moved 



( •■ • ■ ' 

> from Jin loco parentis" (i.e. the school authorities stand in the 
place of the parentSr with nearly absolute power to discipliine 
unruly students) to the position that studehts were nearly as 
free on calmpus as adults are off campus. ^ 

pre-curSobs op a countervailing trend 

However, in 1977 the pendulum, begartv to move back in the 
Other direction, albeit almost imperceptibly at first. .The fir^t 
ncJtable setback for*, student freedom came from the second circuit 
U.S. Court of Appeals — neVer the strongest chjimpion of student 
righ|ts. in a 1977 case, Trachtman v. Anker . the second circuit 
affirmed an act of prior restraint by school officials. 
Tiachtman isn't a student press case strictly speaking: a group 
of students wanted to distribute a questionnaire on sexual 
^^ttitudes at a New York high school, and then to publish the 
^ results in a school newspaper* A federal appellate court allowed 
the school administration to stop them. However, the court said 
liter§ture distiT'ibution per se was not the issue here; expert 
witnesses had testified that responding to the questionnaire 
could fiT&use psychological harm to some adble^i^nt studentsi in 
fac/t, one of th6 two justices in the majority' joined the 
.ssenting third justice in emphasizing that this casp should not 
>e viev^ed as an "unintended" precedent for any future 
apridgenvent of student freedom of^expr-essipn. 

/irevertheless,^the TxAfiJltJDJUa majority opinion left litt;ie 
/doubt but tHat school^of f icials were Ijeing invited to reaiBsert 
the authority over students that had seemingly been denied them 
in earlier decisions: v ^ 



yc 



■ C*- "I'^ 'Seterm irking the constitutionality of ifesiiri'ctions' on' 

student expression sUch as are involved here, it is not ^ 
thar function of the courts to reevaluate th^ wisdom of 
the actions of state officials charged i«ith protecting 
• the health and. welfare of publ ic ■^school students. "21 . 

In'.view of Trachtman. the next step was almoat prediotable: 

a federal district ju^ge \n New York cited tfie cas.^f -as 

justificatiori when -he upheld a- high'^ch'o^ principal's decision 

to j:ensor ^ student newspaper iri 1979.. In Prasca v.^' Andi:%wb |.22* g 



.jud^e said 'he fliidn.'t want, to ^cond^guess, a- J^rincip'al who 

predict&d- thit disruptipns might tWliplt from two i them's" in the 

school paper: a heated excha^ng^ bet^ween members of the :schdol 
/ • ■ - - ' * 

larcrosse t^am and the ^^ditorl;/ and an article accusing a student 

body officer of incompetence. The principal halted distribution 

of th?. paper, (even though "it .waa the last day of the school year. 

In effect', the federal judge in Frasca allowed^a school 

.. ' ■ • ■ ; ■■ ■ ^ 

Official to arbitrarily forecast a disruption as a justification 

for prior censorship, precisely what a court in another, federal 

•; . ^ ^ ' ■ ■ , ■ J \ 

Circuit h^d prohibited a few years earlier in Fu jishi ma. In 'so 

ruling, the judge said courts should ^ive school officials broad 

latitude in deciding what> is best for their stud^ntjs: 

"Since the disputes which arise in the day-to-day oper- 
ations of our public schools cannot as a general rule be 
Res olved by federal district judges...the rule has been 
wTSfely established that decisions of school officials will 
be sustained, even in^ a First Amendment context, when, 
' on the facts before them at the time of the conduct which 
is' challenged, there was a substantial and reasonable 
basis for the actions t^ken. "23 

Thus, the judge affirmed the principal's act of prio^r 
censorship, despite the fact that the school system had no 
guidelines whatever to govern such acts of censor ship or to 
provide procedural safeguards for student edi|j;ors.^ The-judge 



even dropped in a gratuitous suggestion that the New XQlJl Timsfi 
V. s^llivan libel principle should not apply to high school 
newspapers:' 

"As important as an unrestrained press may be to the fur- 
. therance of our democ^ratic government and society; the 
' * public figure* exception tc^libel liability ought not 
to be extended to the level of a high school newspaper 
editor's comments about a fellow student."^^ 

Both Tracht man and ^jcaBca illustrated the courts' neyt 

willingness to take the word of school official;^' who predict 

campus disruptions as a way to justify censorship. What is most 

troubling about this trend is that, in any given situation, a 

school official can almost always predict sojne potential 

disruption of the normal routine on a scho^ol campus* The fact is 

that campus decorum is di srupted by . every thing from the school 

winning a berth lA the state basketball playoffs to a news ^tory 

in the local daily paper about a teacher being charged with df unk 

driving. ' In giving the authorities such carte blanche to 

forecast disruptions and then engage in prior restraint, the 

second circuit seems to be oy.erlooking some of the kej^ language 

in the Supreme Court'^B Tinker decision. The nation's highest 

court specifically warned of^he dangers inherent in. allowing 

school offiicials to justify censorship ih. this way: 

"The district court (in Tinker ) concluded th^t the 
actfion of the school authorities was reasonable because 
it was based upon their fear of a disturbance from the 
we*aring of th^ armbands. But, in our system, undifferen- 
tiated fear or a^^prehension of disturbance is not ^nough* 
to overcome th^ right to freedom of expression. Ai^y de- 
parture from absolute regimentation may cause trouble. 
Any variation from th^ majority's opinion may inspire 
fear. ' Any MSiiA spoKeflr in in lii£ lunchroom, sll 

on th& campuBf ^.haJb deviates lijom Jthe ulsn&f^ another 
BSjLMsm jDay jLtdxt aflv argument sll £au££ a disturbancei £iit 

pur Constitution savs we must take this risk, and our his- 



, tory says that it is this sort of hazardous freedom — this 
/ kind of openness-- t^at is the basis of our national 

strength and of the independence and vigox of Americans 
who grow up and live in this relatively peTrmissive, often 
disputatious, society. "25 (emphasis ^^ded) 

Obviously, l^e federal judge who decided Frasca wasn't 
willing to tolCTafe the sort of risk-taking for freedom's sake 
that the Suprj^e Court had in mind wh(|pi it handed down Tinker^ 

It woul^^a be easy to dismiss Frasca as one federal judgeVs 
errant view—or perhaps one fedetal appellate circuit's ert^i^^^^ 
view — of ' the relationship between the R^st Amendment and the 
student press. Even the second circuit has more recently handed 
down /a decision in favor of student freedom, Thomas v, Granville 

fll Education >2.^ In that 1979 case, the court overturned a 

/ ' , 

d/isciplinary action against students who distributed about 100 

^copies of an underground paper near (but not on) school property. 

The paper of fended school officials l5ecause it had articles 

on masturbation and prostitution. However, no disruption 

resulted and the court said the students' Constitutional rights 

were violated by the disciplinary action. The court particularly 

focused on the fact that the students had ^ sought school 

officials? advice about their publishing project, and were told 

not to distribute their paper on campus — an edict with which they 

complied. Thus, the court found this to be an instance of school 

officials punishing students for off-campus conduct that was 

protected by the First Amendment. In fact, school officials 

initially declined to take any action against the student 

journalists for their publication, but the president of the 

school board learned of it and pressured t^^ administration to 

p,unj.sh the students. In view of t:his chain of events. Judge 



Irving Kaufman, writing for the court, said: 

"To perform •••effectively, professional educators must' 
be accorded substantial discretior> to overs^ properly 
their myriad responsibilities^ But our willingness to 
defer to the schoolmaster's expertise in administering 
^ school discipline- re^ts, in large measure, upon the 
supposition that the arm of authority does not reach 
beyond the schoolhouse gate^ When an educator seeks 
to extend his dominion, beyond these bounder therefore, 
he must' answer to the same constitutional commandfe that 
bind all other institutions of governments"^' 

Noting that «chool officials punished the students only 

in response to community pressure. Judge Kaufman ^dded: 

"We may not permit school administrators to seek approval 
of the community at large by punishing students for 
expression that took place off school property/ Nor 
may courts endorse such punishment because- the popu-. 
lace would approve^"28 

Nevertheless, Kaufman also emphasized that this case was no^ 
comparable to the same court's earlier decisions in Eipner and 
Trachtmanr ^^^ j^^^ l^ because here school officials were punishing 
students for olS^ampus conduct, not merely controlling student 
expression on jampus^ Thus^ while the liiflinas decision may be 
encouraging to those who favor freedom of expression for 
students, it had little effect on the second circuit's incrfeasing 
tendency to allow school officials to proscribe student 
journalistic efforts^ - 

THE WILLIAMS DECISION 

Were a decision such as iChimafi Granville thp most/recent 
ruling on freedom of the student press, it, would be safesto say 
that,^at least in most of the, United States, student journa|Lists 
are still remarkably free in thie early 1980s. 

However, in 1980, another appellate circuit— one with a long 



^ tMditibn of championing student Jjress freedom — handed doi^n a 
case; approving administrative centf^orship. In what^ma^ be a 
. harbinger of things to come, the fourth circuit Court of Appeals 
'^supported a censor sh^-minded school' adroinistratioi^r in WilMams 
i*. SDencer,^^ Thus, the fourt^h circuit has now joined the second 
^in allowing administrators to forecast- vague dangers to student 
welfare as a basis $or •censorship, despite the warnings>against 
doing this in Tinker , ' * 

The lilUjLajD£ case w^s a stunning defeat for student press 
freedom for at least two reasons. It was, first of all, a ruling 
by the same court that handed down Gambino v. Fairfax only three 
ye^rs earlier, thus upholding the right of student journalists to 
publish an article on contraceptive methods in an of f icial 'ipc^ool 
newspaper. Moreover, the students in Williams were represented 

by Michael Simpson, then director of the Student Press Law Center 

/ - • .. 

and'^the attorney who won the Gambino case. » * 

In HlXLlajDDfr the court affirmed a decision by schi,ool 
officials in Montgomery Qounty, Maryland, to halt distribution of 
an underground newi^p'a'per called Joint Effprt because the pajptjar 

contairned advertising for a "head shop"/ something officials said 

^ ■ 

would encourage drug use. The ad offered water Ipipes of ^the type 
often used to smoke marijuana. ^ . 

Citing the language, in Tinker that students' rights are not 
"necessarily .co-e35ytensive with those of adults," the court - 
affirmed school regulations under which the publication was 
banned. The cburt said a rule against distributing information 
dang^erous to the health and safety of sti^ents was not 



unc^jnstitutionally overbroad; even thbugh it did not specify the. 
^kind of material that could , be censored/ Thus, the court 
seemingly gave school officials broad latitude to justify' 
censorship by contehding t4at a single story or ad in a 
publication might encourage drug use or something else allegedly 
dangerous or unhealthy.- The fourth c'irgiiit said ^6thing of the : 
, risk-taking 0|^ behalf of f reedbm • that . Ti^i'ker had said was 
required by the First Amendment. 

Particularly troubling was the fact that, when a m'inor 
school official first ^edided to censor JLfiini Effort ,, he left 
little doubt thaV' he was* offended by, a cartoon poking fun ^t 
him— not by, the head . shop advertisement. ' The health and , safety 
.'issue' was' raised later, when school official^ were casting abotit 
for a leg^l" rational* to justify the, action they had" already 
takeii-.-sbut apparently for , a less defensible reason. In their 
legal briefs;^ school officials also argued, that the.' cartoon jJ^s 
libelous, lout |he fa^pellate ^urt diWt^ even address that 
questitfn, focusing/ instead on the .health and safe^ argument. 

In '^ensoring Jsiini ££££!^ the school of f icials ' acted under , ; 
the authority of a set of ppblfcations^gui^elines. * Among other 
things, these ^guidelines pr ph ibi ted/¥he distribution of 
literature tha.t might end^rage actiddjfe V'whicl^ endanger^^e 
health and saEety xrf studenbs^ The.^s|^"u^^ Jon.tended this 
policy . was unconstitutionally ia^ue^yl^.overbroad, but the 
federal appellate court disagreed: ' 

- "Because of the ihf initie variety of materials that might 
endanger the health or safety of students, we conclude 
that ' the r.egulation describes as explicitly as is re- 

/ quirea the type of- Material of which the principal may 
halt distribution; "-^^ 
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Thus, the H11HSJD£ decision would appear to of£eir 
administrators almost carte blaliche to cenBor "underground* 




unofficial student newspapers. After a decade of appellate court 



decisions upholding the right of J^ludents to dji^stribute 
publications similar to Joint Eff cTrt ^ nfere was a cqdrt that had 
pften sided with ^student journalists abruptly shifting its 
direction. 



POST- WILLIAMS DECISIONS 

This paper was originally written in March of 1981. Shortly-' 

thereafter, appellate courtjs'in California handed two more 
, » . _,<•' . " » « 

decisions on freedom of expression at public high schools. In 

■ ^ * •■ ^'•** ' ■ ■ * . 

both, the courts ..continued the di^s^tu^bing tr^nd away from 

championi^i^^t^derit rights. In Ortega Anahei m Halcii hl3h^ 

Schoor piBtrict, 31 California's fourth district ^"Ceurt of Appeals 

allowed school officials' to-^remove a student editor for 

"ihsubordin^ion" when he refused to oUey the school^principtal's 

^request to^ stop circulating leaflets cj^itical of tKe 

administration.^ . ' • ^ 

Anthony Ortega, erstwhil^ editor of The DispatcJ^ . the> 
student newspaper at Savannah High School in Anaheim, circulated 
Id&aflets protesting the administration's decision t^ impound an 
'issue o^ The Dis patch carrying an cuticle criticizing the 
football, coach. 'Ortega was fired as edito^ and involuntarily 
transferred to another school to complete his --.enior year. 

Aided by the American Civil Liberties jUnion, OrtQ%a sbught 
reinstat^ent as both a .Savannah student and ed'itor of the 



. \ 
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Student newspaper. Emailing to win any relief from a trial court, 
Ortega appealed. The appellalte courts brushed aside Ortega's 
First, Amendment V arguments in denj^ing his request for 
reinstatement as/editor, although the court did order school 
officials to let him return to Savannah and graduate with his 
class., ^fter this initial action in equity, further proceedings 
in the oifsS^ cases were stiy pending as of late June, 1981. 

In early June, 1981» another California appellate court 

I ■ ■ 

seemingly, ignored the U.S. Supreme Coiict's £fijl£ll v. j ^ j] ifornia 
decision^^ in refusing to Reinstate a higll schooLj^tudent wha 



wore an ^f f ensive:^ ^^ijfj-dii^T button to e&ft^Vl^ in iijjiie Y*. 



Supe.ciox, QQ\ii^^^^^l^^^^^^e wore a b.ut'tonfwhi ch read, "Fuck 
the Draft," (!%|«8K"je?j4 ^l5pe Words the Supreme Court had ruled 
npri-obscene in tf&^mSll Qohsh casp). in QohSIU the Supreme Court 
had set aside a 9|intempt pf qpurt citation, finding the words tjo 
be a Co^stituti!^haliy protected form of political speech.A)But 
1981.^s not 1971, and the California appellate court maneuvered 
around Cohen.. , . 

^Writing f<^r the thre^judge panel. Justice Norman Elkington 
ack^Ttowledged.^that the Supreme Court had found the -specific wor^s 
in..qu§s.tioA not to be obscene. ~ however,, Elk^jngton sai^ the 
•schools have the authority to . suspend students who have "engaged 
in habit-all vulgarit^" The words may not be obscene, bu,^ they 
^viES.^"^9^'^'^^'^i"?tort ruled, focusing on the need for school 
order and discipline as a basis for the decision not to set aside 

Ainze's suspension. • ^ 

,1 ^ . ^ 

It should be noted that neither of^ these cases represents 
a final judgment. Both were decisions denying preliftiina*^ 
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injunctiV'e r^ief. Different rulings could eventually be 
rendered^ in both instances, albeif long after the studerits 
involved have passed from the scene* But in l?oth cases the 
courts ignored ihe early-1970s precedents, refusing^o protect 
what would once_ have been considered the First Amendipent rights 

of students. . s, 

I - ■ " 

■' ^ V; — 

^ CONCLUSION 

Where does t^is Lieave us? It is cle^r that sctiooI officials 
J whd censor ^tudent ^publications capriciously still risk a 
reversa^ in c^ourt. However; as theleta of milj^tiant student 
prC'test fades into h^iSt^ry / it^ is also^^lear that the schools and 
^e courts are r^Ij^^cting changing sp^pial corfd^ tions. sin the 
198()sr courts^ can be expected to j:ontinue to, affirm student 

' editors' ^constitutional rights in cjNear cases of arbitrary 
censorshipf but more and more judges may be willing to defer to 
sHl^ool officials' judgment when a didrupVion is -forecast or whipn 



^n argum^t can be made that a publication includes ' sub jept 
matter encouraging dangerous q.r unlawful acts. 

In the coming^ years, it seems likely that the pendulum will 
continue to swing A^ay fr6m student freed^ and toward 
administrative authority. ^he days of "in loco parentis" may be 
gone forever, but -the courts seem prepared to give school 
officials an increasingly fce^e hand to control the (portent of 



1 

student publications. ^ 



Only a decade ago, the federal courts were ordering school 



officials to allow the distribution of stfbdent publications 
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containing political rhetoric, earthy language, and* even opinions 

that reflected, badly on administrators, teachexfiu--eir other 

students. But in the 1980s, it is becoming, increasingly clear 

that judges are viewing student press in a different JLight. 

Neither ^chool officials no'r jpdg^ are showing much inclination 

^o take^i^isks for f r eedom'6, sake, despite the mandate to do so 

that was so central to the s^tudent .press deci^slons of the 1960s 

f 

and 1970^. 
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